STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AN UNNAMED POLI TI CAL ENTI TY, )
Petitioner, g
VS. ; Case No. 06-0141RX
FLORI DA ELECTI ONS COWM SSI ON, g
Respondent . ;
)
FI NAL ORDER

A formal admnistrative hearing was wai ved in this case,
and the parties stipulated to the subm ssion of cross notions
for sunmary final order before Daniel M Kil bride,

Adm ni strative Law Judge of the Division of Adm nistrative
Hearings in Tall ahassee, Florida.
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For Petitioner: Edward A Tellechea, Esquire
Ofice of the Attorney Cenera
The Capital, Plaza Level 01
Tal | ahassee, Florida 32399

For Respondent: John H. French, Jr., Esquire
1531 Live Qak Drive
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUES

Whet her Florida Admi nistrative Code Rules 2B 1.0025(3),
(5), and (7) and 2B-1.0027(3) are valid exercises of del egated

| egi sl ative authority.



PRELI M NARY STATEMENT

On January 11, 2006, Petitioner filed a Petition to
Determne the Invalidity of Existing Rules. On January 13,
2006, Respondent's counsel filed his Notice of Appearance. On
January 19, 2006, a tel ephonic pre-hearing conference was hel d,
and, pursuant to the agreenent of the parties, an Order on
Confidentiality was entered the foll ow ng day, which held that
Petitioner in this proceeding is a political entity regul ated by
Chapter 106, Florida Statutes (2005),! and was presently under

i nvestigation by Respondent, and, inter alia, could proceed to

resolution on the nerits under the pseudonymlisted in the style
of this case.

This matter was then set for hearing. On February 14,
2006, the parties filed a Joint Mdtion wherein the parties
represented that they did not need a formal hearing in this
matter, but would submt stipulated facts, and sought to subnit
cross notions for summary final orders and responses to each
side's respective notions. The notion was granted, the hearing
was cancell ed, and a briefing schedul e was establ i shed.
Foll ow ng the granting of several notions for extension of tine,
the parties each filed notions for summary final order and

responses to said notions.



Following the filing of the parties' final submittals on May 10
and 11, 2006, each parties' notions and responses have been

gi ven careful consideration in the preparation of this Fina

Or der.

FI NDI NGS OF FACT

1. Petitioner is a political entity subject to the
regul ations set forth in Chapter 106, Florida Statutes.

2. Petitioner is the subject of certain conplaints and
several investigatory proceedings initiated by Respondent.

3. The aforenentioned conplaints were deternmned to be
| egal ly sufficient, pursuant to the Florida Adm nistrative Code,
and as a result thereof, investigatory subpoenas were issued in
accordance with Florida Adm nistrative Code Rul e 2B-1. 0027(2).

4. The rules subject to Petitioner's chall enge,
Fl orida Adm nistrative Code Rules 2B 1.0025(3),(5), and (7),
and 2B-1.0027(2), were all subject to and reviewed by | ega
counsel to the Joint Adm nistrative Procedure Commttee of the
Fl ori da Legi sl ature pursuant to Subsection 120.54(3)(a)4.,
Florida Statutes, and were pronul gated without Commttee
obj ection prior to 1999.

5. The aforenentioned investigatory subpoenas served upon
Petitioner were challenged by Petitioner, pursuant to Florida

Adm ni strative Code Rule 2B-1.0027(2).



The chal | enge was heard by Respondent's Chair via tel ephone
conference call on January 9, 2006, and the subpoenas were
uphel d by the Chair.

6. Petitioner has been, and continues to be, subject to the
provi sions and operations of the rules that are the subject of
this proceeding and is, thus, substantially affected by said
rules. Accordingly, Petitioner has standing to maintain this
pr oceedi ng.

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings (DOAH) has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Subsection 120.56(1), Florida Statutes.

8. Petitioner is a substantially affected party by the
chal | enged rul es and has standing to maintain this proceedi ng.
Subsection 120.56(1) (a), Florida Statutes.

9. The ultimate issue in this matter is whether the
chal  enged rul es constitute an invalid exercise of del egated
| egislative authority as defined by Subsection 120.52(8),
Florida Statutes. The portions of that statute that are
rel evant to this proceeding read, as foll ows:

120. 52 Definitions.--As used in this act:

* * *

(8) "Invalid exercise of del egated
| egi slative aut hority" neans action which
goes beyond the powers, functions, and



duties del egated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if any one of the follow ng applies:

* * *

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)1;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)l.

* * *

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

i npl enented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inplenent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul emaki ng aut hority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenmenting or
interpreting the specific powers and duties
conferred by the sane statute.

10. Petitioner contends that Florida Adm nistrative Code
Rul e 2B-1.0025(3) is invalid in that it del egates determ nations

of the legal sufficiency of conplaints to the Respondent's



executi ve
aut hority.

11.

12.
adopt the

St at ut es,

director in contravention of the underlying statutory

The relevant portion of the rule reads, as foll ows:

2B-1. 0025 Conpl aints

* * *

(3) Upon receipt of a conplaint, the
executive director shall determ ne whet her
the conplaint is legally sufficient, unless
t he executive director determ nes that the
identity of the parties or w tnesses or

ot her factual or |egal basis would prevent
his or her determ nation due to an
appearance of inpropriety or a conflict as
defined by Section 112.312(8), Florida
Statutes. Upon the executive director's
determ nation that he or she has a conflict
or that action on the conplaint would
present an appearance of inpropriety, the
executive director shall refer the conpl aint
to the Comm ssion for a determ nation of

| egal sufficiency.

The specific authority cited for the authority to
rule is contained in Subsection 106.26(1), Florida
the rel evant portion of which reads:

106. 26 Powers of comm ssion; rights and
responsibilities of parties; findings by
conm ssi on- -

(1) The comm ssion shall, pursuant to rules
adopt ed and published in accordance with
Chapter 120, consider all sworn conplaints
filed with it and all matters reported to it
by the Di vision of Elections. 1In order to
carry out the responsibilities prescribed by
this chapter, the conm ssion is enpowered to
subpoena and bring before it, or its duly
aut hori zed representatives, any person in
the state, or any person doing business in



the state, or any person who has filed or is
required to file any application, docunent,
papers, or other information with an office
or agency of this state or a political
subdi vi sion thereof and to require the
production of any papers, books or other
records relevant to any investigation,

i ncludi ng the records and accounts of any
bank or trust conpany doing business in this
state. Duly authorized representatives of
the comm ssion are enpowered to adm nister
all oaths and affirmations in the manner
prescribed by law to w tnesses who shal
appear before them concerning any rel evant
matter.

13. Petitioner points to the above-quoted statute to nmake
its claimthat Florida Adm nistrative Code Rule 2B-1.0027(2)
contravenes Subsection 106.26(1), Florida Statutes, because the
statute specifically provides that the "Conm ssion is enpowered
t o subpoena” and fails to nention anythi ng about del egating such
responsibility to any other entity. Petitioner also cites to
Subsection 106.26(1), Florida Statutes, to support its claim
that Florida Adm nistrative Code Rule 2B-1.0025(3) contravenes
the |l egislative mandate that the "Conmission . . . consider al
sworn conplaints filed with it and all matters reported to it by
the Division of Elections"” because it calls for Respondent's
executive director to nmake findings of |egal sufficiency.

14. Petitioner, however, has failed to consider
Subsection 106.24(4), Florida Statutes, which addresses the

functi ons of Respondent's executive director.



Section 106.24, Florida Statutes, creates the "Florida El ections
Conmi ssion” and provides in part as foll ows:

(4) The comm ssion shall appoint an
executive director, who shall serve under
the direction, supervision, and control of
t he conm ssion. The executive director
with the consent of the comm ssion, shal
enpl oy such staff as are necessary to
adequately performthe functions of the
comm ssion, within budgetary limtations.
(Enmphasi s added)

15. Respondent's position is that Subsection 106. 24(4),
Florida Statutes, allows, to delegate to the executive director
the authority to perform necessary "functions of the Comm ssion”
and those such functions include the issuance of subpoenas and
the determ nation of |egal sufficiency of a conplaint.

Respondent relies on Florida Comm ssion on Hinan Rel ati ons v.

Parri sh Managenent, Inc., 682 So. 2d 159 (Fla. 1st DCA 1996), a

case arising out of the First District Court of Appeal that is
based on underlying facts that are remarkably simlar to the
matter at hand. Parrish involved a challenge to the Florida
Commi ssi on on Hurman Rel ations (FCHR) rules that allowed its
executive director to make "an investigatory determ nation of
reasonabl e cause to believe that an unlawful enploynent practice
had occurred.” Parrish at 159. The rule in question was

chall enged in part on the basis that Subsection 760.11(3),
Florida Statutes (1995), specifically provided that "the

Comm ssion shall determine if there is reasonabl e cause to



believe that a discrimnatory practice has occurred, in
violation of the Florida Cvil R ghts Act of 1992," and that
such explicit statutory |anguage gave the FCHR and not its
executive director, the authority to find reasonabl e cause.
16. In overruling the DOAH Admi ni strative Law Judge's

Final Order finding the rules in question to be invalid
exerci ses of delegated |egislative authority, the court in
Parrish cited to Subsection 760.03(7), Florida Statutes (1995),
which reads in part as follows:

(7) The conm ssion shall appoint, and may

renove, an executive director who, with the

consent of the comm ssion, may enploy a

deputy, attorneys, investigators, clerks,

and such ot her personnel as may be necessary

adequately to performthe functions of the

conm ssion, within budgetary limtations.
(Enphasi s added) .

17. The court found that the above-quoted | anguage, which
is practically identical to that found in Subsection 106.24(4),
Florida Statutes, clearly allows "the Comm ssion to del egate to
the executive director the authority necessary to adequately
"performthe functions of the comm ssion'" such as making
findings of reasonable cause. Parrish at 160. In making its
finding, the court recognized that the term "conm ssion" as used
in Sections 760.03 and 760.11, Florida Statutes, could not be

reasonably defined to only include the panel of conm ssioners.



18. In support of its view, the court noted that along
with giving the "comm ssion"” the authority to find reasonable
cause, Section 760.11, Florida Statutes, also provides that upon
a finding of reasonable cause it shall

[C]learly stanp on the face of the conpl aint

the date the conplaint was filed with the

conm ssion; shall within 5 days of the

conplaint being filed, send a copy of the

conplaint to the person who allegedly

commtted the violation; shall investigate

the allegations in the conplaint; and shal

pronmptly notify the aggrieved person and the

respondent of the reasonabl e cause

determ nation, the date of such

determ nation, and the options avail abl e

under this section.
Parrish at 160. The court noted that the FCHR a coll egial body
that neets on a periodic basis, could not reasonably be expected
to performall the functions outlined in Section 760.11, Florida
Statutes. Therefore, it was surely the intention of the
| egislature to allow the comm ssion through Subsection
760.03(7), Florida Statutes, to delegate the authority to
performsone of its functions to its executive director.

19. Subsection 106.24(4), Florida Statutes, and ot her
rel evant provisions of Chapter 106, Florida Statutes, are very
simlar to the provisions in Chapter 760, Florida Statutes,
addressed by the First District Court of Appeal in Parrish.

Subsection 106.24(4), Florida Statutes, is alnost identical to

Subsection 760.03(7), Florida Statutes, and |ike Section 760. 11,

10



Florida Statutes, there are provisions in Section 106. 25,
Florida Statutes, that enploy the term"conmm ssion” in such a
manner that cannot be reasonably defined to only include the
panel of comm ssioners. For exanple, under Subsection

106. 25(2), Florida Statutes, the "comm ssion" is required to,
within five days after the receipt of a sworn conplaint, send a
copy of the conplaint to the alleged violator and is required to
investigate all sworn conplaints containing violations of
Chapters 104 and 106, Florida Statutes, or conplaints arising
frominformation provided to Respondent by the D vision of
Elections. As in the case of the FCHR in Parrish, Respondent
too is a collegial body that nust neet in the "sunshine" and on
a quarterly basis, and can not reasonably be expected to perform
all the "conm ssion"” functions outlined in Chapter 106, Florida
Statutes, itself.

20. Furthernore, under Subsection 106.24(1)(a), Florida
Statutes, the legislature explicitly deens Respondent's
executive director as "the agency head for all purposes.” The
del egation of authority to its executive director is not
explicitly precluded and, thus, is allowed under Subsection
20.05(1)(b), Florida Statutes, which provides, in pertinent

part, as foll ows:

11



(1) Each head of a departnent, except as
ot herwi se provided by |aw, nust:

* * *

(b) Have authority, w thout being relieved
of responsibility, to execute any of the
powers, duties, and functions vested in the
departnment or in any adm nistrative unit

t hereof through adm nistrative units and

t hrough assi stants and deputi es desi gnated
by the head of the departnment fromtine to
time, unless the head of the departnent is
explicitly required by law to performthe
sane wi thout del egation. (Enphasis added).

21. Since there is no |l anguage in any of the provisions of
Chapters 104 or 106, Florida Statutes, that explicitly prohibit
the del egation of the authority to issue subpoenas and the
finding of legal sufficiency of conplaints, Florida
Adm ni strative Code Rules 2B-1.0025(3) and 2B-1.0027(2) do not
contravene any specific statutory authority. Accord, Sheffield

v. Departnent of H ghway Safety and Mtor Vehicles, 356 So. 2d

353 (Fla. 1st DCA 1978).

22. Gven the statutory franework of Chapter 106, Florida
Statutes, the Parrish ruling, Subsection 20.05(1)(b), Florida
Statutes, and the clear and plain | anguage of Subsection
106. 24(4), Florida Statutes, it is held that it was the
intention of the legislature to allow the comm ssion to delegate
to the executive director the authority to issue investigatory
subpoenas, to make findings of |egal sufficiency, and to perform

ot her such functions that it can not reasonably performdue to

12



its collegial nature. Accordingly, Respondent, pursuant to its
rul emaki ng authority set forth in Subsection 106.26(1), Florida
Statutes, has explicitly consented to having its executive
director performthe mnisterial task of making findings of
| egal sufficiency and issuing subpoenas, subject to the review
of Respondent's Chair, or his/her designee, pursuant to Florida
Adm ni strative Code Rule 2B-1.0027(2).

23. Petitioner also challenges Florida Admnistrative Code
Rul es 2B-1.0025(5) and (7) as enlarging, nodifying, or
contraveni ng Subsection 106.25(2), Florida Statutes, which reads

as foll ows:

(2) The comm ssion shall investigate all
viol ations of this chapter and chapter 104,
but only after having received either a
sworn conplaint or information reported to
it under this subsection by the Division of
El ections. Any person, other than the

di vision, having information of any

vi ol ation of this chapter or chapter 104
shall file a sworn conplaint with the

conmm ssion. The conm ssion shal
investigate only those alleged violations
specifically contained within the sworn
conplaint. (Enphasis added).

24. Petitioner alleges that Florida Adm nistrative Code
Rul es 2B-1.0025(5) and (7) are contrary to the above- quoted
enphasi zed statutory | anguage.

25. Florida Adm nistrative Code Rule 2B-1.0025 inplenents

Section 106.25, Florida Statutes, and, in doing so, it defines

13



| egal sufficiency and outlines the process by which a conpl aint
is determned to be legally sufficient. Florida Admnistrative
Code Rules 2B-1.0025(5) and (7), the two specific rule
provi sions in question, reads as follows:

(5 A conplaint is not required to |ist

every section of the Election Code that a

Respondent coul d have violated or to specify

facts that support every el enent of the
viol ations all eged. (Enphasis added).

* * *

(7) In determning the |legal sufficiency of
a conplaint, the executive director shal
consi der any docunent referred to in the
conpl aint and any naterial Conm ssion staff
has obtained in prior Conm ssion
investigations. |In determning the |egal
sufficiency of a conplaint alleging a

viol ation of the canpaign finance | aws, the
executive director shall al so consider
docunents on file with the filing officer.

( Enphasi s added).

26. Petitioner characterizes the enphasi zed portions of
t he above-quoted rules as authorizing, "the Executive Director
to 'fill in the blanks' in a conplaint as to the facts necessary
to constitute a violation as well as to consider docunents and
other materials that are extraneous to the conplaint or
ot herwi se nmade part thereof by the conplaint.™

27. Respondent opposes Petitioner's characterization. The
first sentence within Subsection 106.25(2), Florida Statutes,
whi ch Petitioner noticeably excludes fromits Petition, requires

t he Respondent to investigate "all violations" of Chapters 104

14



and 106, Florida Statutes, that are contained either within a
sworn conplaint or information reported to it by the Division of
El ections. The | ast sentence of Subsection 106.25(2), Florida
Statutes, nerely states that Respondent may only investigate the
violation contained within the conplaint. The clear and
unanbi guous | anguage of both sentences, when read together, nake
it clear that Respondent is required by law to investigate al
vi ol ati ons contained within a sworn conpl ai nt received by
Respondent. No reasonabl e readi ng of Subsection 106.25(2),
Florida Statutes, could | ead any reasonabl e person to concl ude
that all conplaints or allegations of wongdoing received by
Respondent nust specify all the facts necessary to support a
vi ol ati on before Respondent can decide to investigate the
matter.

28. In filing this challenge, Petitioner is attenpting to
improperly restrict Respondent's ability to investigate
viol ations of Chapters 104 and 106, Florida Statutes, by
encouragi ng this tribunal to read Subsection 106.25(2), Florida
Statutes, in such a manner as to require all conplaints to be
nmore akin to a formal chargi ng docunent. Rather, what is
required is just a sinple allegation that sets forth that an
entity, subject to Chapters 104 or 106, Florida Statutes, has
violated one of its provisions. |If the stricter standard were

t he case, only those nenbers of the public that have the | ega

15



know edge necessary to determne all the factual elenents
necessary to support a violation of Chapter 104 or 106, Florida
Statutes, or have the financial ability to hire an

attorney to do so, on their behalf, would be able to have their
conpl ai nts heard.

29. Petitioner also asserts that Subsection 106. 25(2),
Florida Statutes, precludes Respondent from pronulgating a rule
that allows it to refer to extraneous docunents to determ ne
whet her a conplaint is legally sufficient. There is no |anguage
Wi thin Subsection 106.25(2), Florida Statutes, or any provision
of Chapter 104 or 106, Florida Statutes, that precludes
Respondent fromreferring to docunents outside of the conplaint
itself for purposes of verifying or discounting facts all eged
within a conplaint. The primary purpose of Florida
Adm ni strative Code Rule 2B-1.0025(7) is to provide a nechani sm
that all ows Respondent, through its staff, to revi ew docunents
extraneous to the conplaint that contradict the allegations in
t he conpl aint, which support a finding of no | egal sufficiency.
In other words, it helps elimnate unsupported conplaints early
during the | egal sufficiency phase of an investigation.

30. If Petitioner's position was upheld, Respondent woul d
be unable to sinply review a docunent already in its possession,
or easily accessible through anot her agency, to verify or deny

an allegation contained in a conplaint. In other words, it

16



woul d elimnate a nechanismthat facilitates the early
elimnation of conplaints that lack nerit and would require
Respondent to take all conplaints to the full conm ssion for
full review and prolong the life span of neritless conplaints.

31. Florida Adm nistrative Code Rules 2B-1.0025(5) and (7)
do not enlarge, nodify, and/or contravene the specific
provi si ons of Subsection 106.25(2), Florida Statutes. As
required by law, it sinply sets forth, "pursuant to rul es
adopted and published in accordance with Chapter 120," how
Respondent will "consider all sworn conplaints filed with it and
all matters reported to it by the Division of Elections.”
§ 106.26(1), Fla. Stat.

32. In 1999, the |egislature anended Subsection 120.52(8),
Florida Statutes, to read in pertinent part:

an agency may adopt only rul es that
i npl enent or interpret the specific powers
and duties granted by the enabling statute.

33. The anmendnent to the statute does not repeal or anend
the powers and duties provisions in Sections 106.24 or 106. 25,
Florida Statutes, and the rules, previously adopted by
Respondent, inplenent the specific powers and duties granted to
Respondent in the enabling statute. Therefore, the 1999
anendnent to Subsection 120.52(8), Florida Statutes, does not
overrule or preclude the result in Parrish, which is the binding

precedent in this case.
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FI NAL ORDER

Based on the foregoing,

It is ORDERED, as follows:

1) Petitioner's notion for sunmary final order is denied,;

2) Respondent's notion for sunmary final order is granted;

3) The petition seeking declaration of invalidity of
Florida Adm nistrative Code Rules 2-B-1.0025(3),(5), and (7) and
2B-1.0027(2) is dismssed; and

4) The above-cited rules do not constitute an invalid
exerci se of delegated |egislative authority.

DONE AND ORDERED this 6th day of July, 2006, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of July, 2006.
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ENDNOTE

1/ Unl ess otherwi se indicated, all references to the Florida
Statutes shall be to the 2005 version.

COPI ES FURNI SHED.

John H French, Jr., Esquire
1531 Live Cak Drive
Tal | ahassee, Florida 32301

Edward A. Tel |l echea, Esquire
Ofice of the Attorney General
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399

Scott Boyd, Executive Director
and General Counsel
Joint Adm nistrative Procedures Committee
120 Hol | and Bui | di ng
Tal | ahassee, Florida 32399-1300

Barbara M Linthicum Executive Director
Fl ori da El ections Comm ssion

The Collins Building, Suite 224

107 West Gai nes Street

Tal | ahassee, Florida 32399- 1050

Pat sy Rushing, Cerk

Fl ori da El ecti ons Comm ssion
The Collins Building, Suite 224
107 West Gai nes Street

Tal | ahassee, Florida 32399- 1050
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final O der is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency O erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.

20



